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Rajasthan High Court has recently discussed in detail the powers of a Magistrate
under Section 256 Cr.P.C, which should be used judiciously and based on a definite
conclusion that the complainant no longer wants to prosecute the accused.



The court added that such power shouldn't be used 'whimsically' and
'mechanically’ for statistical purposes like ‘removing a docket from the rack’. It
underscored that such drastic steps would undermine the cause of justice.

In this case falling under Section 138 of the N.I. Act, the single-judge bench of
Justice Anoop Kumar Dhand observed that the complainant or his counsel was
present before the court in almost every instance, from the filing of the case in
2013 to the transfer of the case in 2021. In 2021, the criminal proceedings arising
out of the cheque bounce were transferred to another court without giving

intimation to the complainant, the court pointed out.

The complainant was not able to appear before the court due to a lack of
knowledge about the transfer of the case, the single-judge bench denoted the

possible scenario.

‘Instant case is not a case where the accused persons were appearing regularly
before the trial Court to attend the Court proceedings and the complainant was
using dilatory tactics to prolong the disposal of the complaint to unnecessarily
harass the accused respondents....”, the bench sitting at Jaipur inferred after

perusing the records.

At the time of dismissing the case for want of prosecution in 2022, the
proceedings had only reached the stage of securing the appearance of the
accused. On the date when the complaint was disposed, neither the complainant
nor his counsel was present before the Court of Special Metropolitan Magistrate
(NI Act Cases) No.12.

However, the court emphasized that the trial court hadn't passed any order
stipulating the presence of the complainant previously. In the absence of such an
order, the trial could have adjourned the case to another date after expressly
directing the complainant to remain present on the next occasion, the court

clarified.



“...Without adopting the above reasonable course and providing the complainant a
fair opportunity, the learned Magistrate rejected the complaint for want of
presence of the complainant and acquitted the accused respondents... The
impulsive decision of the learned Magistrate has led to miscarriage of justice
warranting interference of this Court’, the court further stated in the order.

Section 256 of Cr.PC is meant to deter the complainant from deploying dilatory
tactics with an intention to harass the accused by prolonging the prosecution, the
court initially opined in the order. The reasonable step in such a case would be to
direct the complainant to appear for the hearing first, the court noted. Later, the
court could decide whether the drastic step of acquittal should be passed if the

complainant fails to appear, Justice Dhand remarked.

“..It is not proper to throw out a case in a hasty or thoughtless manner where the
complainant has proved his bona fides and shown himself vigilant in prosecuting
the accused’, the court explained by relying on the Kerala High Court decision in
Bijoy v. State of Kerala (2016) and the apex court decision in The Associated
Cement Co. Ltd v. Keshvanand (https://indiankanoon.org/doc/1219241/) (1997).

Stating the above reasons, the court set aside the Magistrate's order dated
05.04.2022 that straightaway dismissed the complaint upon the complainant's
absence. The court allowed the criminal appeal by saying that proceedings would
stand restored to the original number on the file of the Magistrate. Justice Dhand
also added that the proceedings would resume from the stage where it was right
before its dismissal.
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